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THE CHARTER AND VIRGI IA LOCAL GOVERNME T
By WELDON COOPER
The recent Report of the Virginia
Commission on Constitutional Revision
and the consideration of that Report by
the 1969 Special Session of the Virginia
General Assembly indicates anew that
the Constitutional and statutory role of
the charter in Virginia local government
continues to be far from clear to many
Virginians. Why the charter, with its
roots deep in the history of Virginia
municipal government and with an amply
documented record of having provided
to the cities and towns broad grants of
powers to be exercised at the discretion
of the locality, should be misunderstood
is difficult to grasp. And why the proposal
of the Constitutional Revision Commission for the granting of charters to
counties should have aroused such controversy and confusion as it did is an
even more perplexing question.
At the risk of adding to the confusion,
an attempt will be made here to set forth
in as nontechnical language as possible
the method which Virginia has used to
provide local government, and particularly the municipalities, with discretionary
powers in carrying out their functions.
In th· effort a caveat is offered. It would
be helpful to the reader, especially if
he has grown up under a system of local
government in another state, not to
equate the system of "home rule" in that
state with what he has found in Virginia.
This is not to suggest the superiority of
the Virginia system. Rather it is to point
out that the procedure for obtaining the
reality if not the form of local home rule
in Virginia, while not completely unique,
is different in a number of respects from
the procedure followed in most other
states. Perhaps the whole point might be
summarized by insisting that the Virginia system should be measured in terms
of the results achieved. Such a measureThe author is Professor of Government and DirecInstitute of Government~ University of Virginia.
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ment can be found by evaluating the extent to which local autonomy has been
obtained historically at the municipal
level through the device of the special
law charter.
GRANTING THE CHARTER

From colonial days to the present, the
General Assembly has used two methods general law and special law - in granting
discretionary powers to the cities, counties, and towns. The device of the general
law is an act which confers, say, on all
counties, or on all counties above a certain population, particular powers. The
special law approach is one which confers powers on a specific locality, in the
past a city or a town, and which has no
legal standing outside that locality.
It is the special law, which under Constitutional usage is known as a charter,
that has been u ed by the General Assembly in delegating powers to the Virginia city and town. In 1736, for example, the Colonial General Assembly
passed an act "to confirm the Charter
of the Borough of Norfolk" under the
terms of which "the town of orfolk is
erected into a borough by the name of
the borough of Norfolk; ...." The form
of government of the borough - this is
the only instance of the use of that title
in Virginia local government - was set
forth and certain legislative powers including what we would now call the
police power and the taxing power were
established. In 1782, the City of Richmond was incorporated by special law in
the form of a brief charter not distinguishable, except for some of the quaint
terms and provisions, from a modern-day
Virginia charter. The structure of government was prescribed in the form of a
bicameral city council, as was the custom
in those days; the power to impose taxes
on both individuals and on real and
personal property was specifically granted

in broad terms; and, in even broader
terms, the City was granted what today
would be known as the police power in
the form of language authorizing the
passage of ordinances believed by the
City Council "necessary for the good
ordering and government of uch per ons
as shall from time to time re ide within
the limits of the said City...."
The practice of granting special law
charters to municipalities continued unchanged after the Civil War. At the time
of the separation of Charlottesville from
Albemarle County and its incorporation
as a city, for example, the General
sembly in 1888 granted the u ual broad
powers to the new City, including even
the power to tax incomes at rates not
exceeding those levied by the State! nd
to come to the pre ent, the newly incorporated City of Emporia received
from the General Assembly in 1968 a
charter which, in substance, was not unlike the Virginia municipal charter of
a century or more ago.
SUBSTANCE OF THE CHARTER

While Virginia municipal charters differ in language content and in length,
most municipalities preferring great detail while a few strive for brevity, the
substance of a charter is in general concerned with only a few basic elements.
These are (1) incorporation, (2) pow r ,
(3) governing body, (4) form of government, (5) financial admini tration especially budget preparation, approval, and
execution, (6) departmental organization,
and (7) municipal courts. 1 Deferring for
the moment a consideration of local government powers, brief mention will be
1. A much more detailed account of the contents of a charter may be found in J. Devereux
Weeks and Walter Stoneham, Drafting a Virginia
Municipal Charter (Charlottesville: Virginia Municipal League and Institute of Government [then
the Bureau of Public Administration], 1963, Joint
Report
o. 18).
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council to alter, abolish, or rearrange departments, boards, or commissions. In
still other instances the details of the
departmental organization are not included in the charter and the council is
empowered in its discretion to provide
for such agencies as it desires.
The municipal court is uniformly a
court not of record with jurisdiction over
cases arising out of the violation of municipal ordinances, or regulations adopted
under the terms of an ordinance. The
charter reference to the municipal court
is generally a brief one which sets forth
the method of appointment of the judge
of the municipal court and states that
its juri diction shall be that prescribed
by general law.
BASIC POWERS

made of the remaining parts of the typical
charter.
By incorporation is meant the creation
by the General Assembly of a public
corporation under the name of, for example, the ."City of
lexandria." The
sections relating to the governing body
usually create a council, provide for its
size and election, and grant to it, and
it alone, the legislative powers of the
municipality. The section relating to the
form of government provides either for
the city manager plan or the mayorcouncil plan (in Virginia all 38 cities
and almo t all towns above 3,500 have
the manager plan) . The degree of detail
on financial administration varies among
the charter but in practically all instances
provi ion i made for (1) a specific official to prepare the budget, (2) a specific
date by which the budget is to be presented to Council, and, increasingly, (3)
a date prior to the beginning of the
new fiscal year on or before which Council must have approved the budget as
revise
and passed the necessary appropriation act.
The two remaining items generally
found in Virginia charters relate to departmental organization and the municipal courts. Departmental organization
is concerned with the administrative
framework of the municipal government.
In many municipalities the charter goes
into can iderable detail in listing the departments, boards, and commissions which
the council mu t establish and in prescribing the method of appointment, size, and
power of those agencies. In others, the
charter lists all the details of departmental
organization and then empowers the

The heart of a municipal charter, without which the government under it could
not function, is to be found in what may
be referred to as the basic powers. These
power are the police power, the financial
power, the power of eminent domain,
and the ordinance-making power. Each
of them merit separate attention as a part
of the effort to clarify the role of the
charter in Virginia local government.
The Police Power
The police power is, at one and the
same time, one of the most important
and yet one of the most imprecise of
the powers of a local government. For
our purposes, however, it can be stated
that the police power embraces those
powers which are necessary to provide for
the "good government" of the locality,
as it was expressed in earlier Virginia
charters, or as more generally expressed
in later charters in language along the
following lines:
The city (town) of - - - - - - shall
have and may exercise all powers
which are now or may hereafter be
conf rred upon or delegated to cities
and towns under the Constitution
and laws of thi State, and all other
powers pertinent to the conduct of
municipal government, the exercise
of which is not prohibited by the
Constitution and laws of this State,
and which in the opinion of the
council are necessary to promote the
general welfare of the inhabitants
of the city (town). It is intended
that the city (town) shall possess all
powers which, under the Constitution, it would be competent for this

charter to enumerate specifically, and
no enumeration of particular powers
shall be held to be exclusive, but in
addition to this general grant.
In more specific terms, the police power
is granted in substantially the following
terms: to secure, preserve, and promote
the health, safety, welfare, comfort, convenience, trade, commerce, and industry
in the municipality and among the inhabitants thereof. Common examples of
the use of the police power are milk
inspection, dog leashing ordinances, zoning codes, building inspection, and traffic
regulation.
Taxing and Appropriating Powers
The financial powers found in the Virginia charter include the power to tax,
to appropriate, and to borrow.
The taxing power provides the local
funds to support, along with State and
Federal grants, the functions carried on
'by the locality. The scope of the taxing
power is therefore a matter of central
importance to a local government since
a severely limited taxing power will
drastically limit the scope of local government action. In this connection, the practice in Virginia from early days has been
to confer extensive powers of taxation on
municipalities. A large number of existing charters, for example, grant the taxing power in substantially the following
language:
The city (town) of - - - - - - may
raise annually by taxes and assess-ments on property, persons, and other
subjects of taxation, which are not
prohibited by law, such sums of
money as in the judgment of the
council are necessary to pay the debts,
defray the expenses, accomplish the
purposes and perform the functions
of the municipal corporation, in such
manner-as the municipal corporation
deems necessary or expedient.
A study of this grant quickly shows
that, unless banned by a specific law, such
as existing laws which prohibit the levy
of an income tax by a Virginia locality
and deny to a locality the power to levy
a business license tax on a radio or television station, the subjects of taxation,
the amounts to be raised, and the purposes for which the funds are to be spent
are determined locally.
The sweeping nature of this grant of
the taxing power is indicated in a case
heard by the Supreme Court of Appeals
in 1950. In construing language granting
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the taxing power, which was very similar
o that quoted above, the Court said: 2
Clearly, this language was designed
to confer upon the City the general
power of taxation - that is, the power
to levy and impose such taxes as the
legislative body of the city may deem
necessary for its governmental functions - except only as that power i
limited by the Constitution and laws
of this State and of tIle United States.
The grant of the taxing power cited
above also includes the power to appropriate, that is to select those programs
which the local government will support
from tax revenues. Both grants therefore
confer on the local governing body broad
discretion in the exercise of its financial
powers.
The Borrowing Power
The power to borrow on a long-term
basis is also a significant financial power.
While short-term borrowing occasionally is necessary, the important aspect of the
borrowing power is the incurrence of
long-term debt. Elaborate safeguards are
thrown around the borrowing power both
by the Virginia Constitution and by general law and many of the existing charters
merely incorporate these provisions
through the use of some such language
as the following:
The city (town) of - - - - - - may
incur indebtedness by issuing its
negotiable bonds and notes for the
purposes and in the manner provided in the Constitution and general
laws of this State. All bonds issued
by the city (town) of - - - - - - shall
be in serial form, payable in annual
installments the first of which shall
be payable not more than one year
from the date of issuance of such
bonds; and no bonds shall be issued
by the city (town) except by ordinance adopted by a majority of all
members of the council and approved
by the affirmative vote of a majority
of the voters of the city (town) voting in the election.
The Power of Eminent Domain
Finally, the power of eminent domain,
namely the power to take private property
for a public purpose after due compensation, is acornpanion power to the powers
to tax and to borrow. I t is through the
exercise of the power of eminent domain
that a local government, for example, is
2. Fallon Florist v. Roanoke, 190 Va. 564, 58
S.E. (2d) 316 (1950).

able to obtain land on which to erect a
city hall or a public school building
through the judicial process in those instances when the locality cannot negotiate
a mutually agreeable purchase price with
the owner of the land. The power of
eminent domain is often granted in language substantially as follows:
The city (town) of - - - - - - is
hereby empowered to acquire by condemnation or otherwise, property,
real or personal, or any interest or
estate therein, either within or without its corporate limits, for any of its
proper purposes, and may sell, lease,
manage, and control such property as
its interests require, and in such manner as the council deems expedient.
In 1958 the General ssembly through
the passage of the Uniform Charter
Powers Act authorized powers to be incorporated in a charter by reference
rather than by spelling them out in the
act itself as had been done above. The
Uniform Charter Powers ct in actuality
is a compilation of language from existing charters and permits a broad grant of
powers meeting every local need. Since
1958 many charters have taken advantage
of the authority to incorporate by reference as was the case, for example, of the
City of Emporia when it obtained a new
charter from the General Assembly in
1968.
JUDICIAL ATTITUDES

The role of the charter in Virginia
municipal government is further enhanced when one views the litigation
over Section 117 of the Virginia Constitution where provision is made for the
granting of charters to cities and towns
by the vote of at least two-thirds of the
members of each house of the General
Assembly. Two things can be said about
that litigation: (1) the amount of litigation over the years since 1902 is much
smaller than that found in other states of
approximately the same population as
Virginia, and (2) the attitude of the Virginia courts in general has been to recognize and approve municipal acts undertaken under the broad grants of discretionary powers as set forth in summary
form above.
A recent case provides an excellent
summary of the views of the Supreme
Court of Appeals relating to the authority
of the General Assembly to grant special
charter powers to municipalities. 3 In this
3.

Pierce v. Dennis, 205 Va. 478, 138 S.E. (2d)
6 (1964).

instance the Court upheld a charter provision in direct conflict with general law.
After reviewing a number of its past
decisions, the Court stated that even
though other sections of the Constitution
contained prohibitions against special
laws, nevertheless the charter, if granted
according to the procedure provided in
Section 117, would stand even if there
was a direct conflict with general law.
And it noted further that such a holding
would not apply to counties since there
was no provision for granting charters to
counties. "Clearly," the Court said, "( ection) 117 gives to the legislature the
power to enact by special act, laws for the
organization and government of one city
which differ from those enacted for another city, and which it might be powerless, in any event, to enact specifically for
a county."
COUNTY CHARTERS?

In view of the legislative and judicial
practices with respect to municipal charters, why the confusion over Constitutional authorization for county charters? One
argument might be that the city and county in Virginia are two entirely different
types of local government and, since a
county is not a municipal corporation, a
charter, which heretofore in Virginia local
government has been used only for cities
and towns, would not be appropriate.
One answer might be that Arlington and
Fairfax counties, operating at present
under the terms of separate acts of the
General Assembly which no other counties have adopted, do in effect have charters which apply to them alone. A more
effective answer, however, may be found
in the results of an examination of the
status of the city and the county in Virginia local government.
An exhaustive study of the Constitutional status of the Virginia city and
county led to the following conclusion:~
On the basis of this examination
of the Constitution and Supreme
Court opinions, it seems clear that
the status of the Virginia county is
not significantly different from that
of the Virginia city and town 0 far
as the legislative authority of the
General Assembly to confer powers
is concerned. The principal difference
arises out of the method by which
the General Assembly confers powers
4. Virginia Association of Counties and Institute
of Government, University of Virginia, Virginia
County Supervisors' Manual (Charlottesville: The
Authors, Second Edition, 1968), p. 53.
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on counties and municipalities. In
the case of counties, the grant must
be made in the form of general law.
In the case of cities arid towns, the
General Assembly may proceed by
means of a general law or through
a special law granting a municipal
charter, if that charter is enacted
according to the procedure prescribed
in the Constitution. But this is a
difference in method and not one
arising out of any basic distinction
between a county or a city or town
in Virginia constitutional law.
It would seem therefore that if county
charters are desired, the single way to
achieve that end so far as the present
Virginia Constitution is concerned is to
insert counties at the appropriate plac
in Section 117 so as to place county
charters on the same basis as those of cities
and towns. And the guess might be
hazarded that the courts in such an
event might in future litigation approach
an interpretation of a county charter in
the same manner as it has in the past
in the case of cities and towns.
THE C,HARTER REVIEWED

As was said in the beginning it is not
at all clear why the role of the charter
in Virginia local government has not
been clearly understood. That powers to
act, in the discretion of the local governing body, have been generously delegated
by legislative grant is without question.
One therefore finds some difficulty in understanding the proposal for the abandon-
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ment of the existing system for one which
would confer "all powers" (except those
specifically withdrawn by the General
Assembly) on cities and counties having
charters as a means of advancing "home
rule" at the local level. It is doubtful
that this approach would provide any
greater degree of actual, not Constitutional, home rule than exists at the
present time.
The difficulties of interpretation are
accentuated because the Virginia system
does not fit the traditional concept of
local government home rule. The idea
of "constitutional" home rule, that is a
grant of local home rule in a state's constitution, was regarded by the reformers
earlier in this century as the only means
t
th 10 lit' from. compI t con,trol by the legislature. There was ample
evidence in many of our states to support
the need for an area of decision-making
beyond the power of the state legislature
to control. As the student of municipal
government has discovered long ago, however, constitutional home rule has suffered because of the constant litigation
as to what areas of governmental action
are statewide and therefore subject to
state control and what is local and therefore reserved solely for local action.
C,ertainly a visitor from another state,
and especially one with constitutional
home rule, is likely to recoil with some
horror at the seemingly defenseless status
of Virginia municipalities. These local
governments are completely dependent
on the State legislature for their charters

which can be granted, or not granted, in
any form the General Assembly desires.
Actually, as noted above, the Virginia
municipalities over many years past have
been granted an extraordinary list of
broad powers and therefore may be said
to possess home rule in the actual meaning of that word.
To say that Virginia localities, the cities
and towns from early days, and the counties increasingly so in recent years, have
enjoyed actual home rule in that they
are vested with a high degree of discretionary action is not to say, however, that
all is well with local government and
especially the core cities in the metropolitan areas. Quite the contrary is true,
of course, with respect to some of these
cities. 'Vhatever the degre of loea1 dicretion may be, the fact remains, for example, that a broad taxing power may
be of no avail when confronted with an
expanding population and needs and a
declining tax base. And the same can
be said for the other powers mentioned
above. In any event, approaches to the
solution, or perhaps more correctly the
amelioration, of these problems can be
devised without a drastic change in a
system which, on the whole, has worked
well in Virginia in providing the power
to act to municipalities, both large and
small and with sharply contrasting environments, and which can be, if desired,
extended to the Virginia county by a
simple amendment to the State Constitution.
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