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Protecting Virginia Wetlands:
Good for the Environment—and Business

By L. Preston Bryant Jr.

There  often  seems  to  be  the  notion  that
the Virginia  General  Assembly  can
not  pass  significant  legislation  that

offers  environmental  protection  and  also  is
good for business.

All  too frequently,  it  seems,  legislation
with such a purpose is considered too pro-
environment or too pro-business. Legislators
and lobbyists draw lines in the sand. Sides are
chosen. And the debate is over before it even
begins. The fast-paced General Assembly ses
sion simply leaves too little  time for  policy
makers to work out major differences in con
troversial pieces of legislation.

So how, then, was it  possible that the
2000  General  Assembly  passed  legislation
that  for  the  first  time  establishes  state
protections for more than one million acres of
nontidal  wetlands,  a  bill  that  has  been
described as one of the single most significant
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environmental measures in at least a decade?
Just what was—and is— the magic formula?

Most  of  all,  there  has  to  be  credible
research to  fuel  strategic-minded advocates
who believe strongly that a compromise can be
reached that is indeed good for both the envi
ronment and business. And a little public out
rage never hurts, either.

Public outrage? Over the environment?
In  Virginia?

You better believe it.
Interest  in  environmental  protection

has been a growing trend in recent years. Last
year,  public  sentiment  was  most  readily
measured in  high-decibel  protests over  out-
of-state  trash  floating  up  our  historic  rivers
on barges. The governor and the legislature
responded.

This year,  the public's interest  in envi
ronmental matters reached a crescendo when

WELDON COOPER
CENTER FOR PUBLIC SERVICE

* * ♦*  Si  *
*  llll  ** ¥ *

University of Virginia



The Virginia News Letter

'The trick... has

always been in
striking  the

right balance.'

the  federal  courts  overturned  regulations  on
the impact of development on nontidal wetlands.
Once  again,  the  governor  and  the  legislature
responded.

The  trick,  however,  in  drafting  any  piece  of
environmental legislation has always been in strik
ing the right balance between protecting Virginia's
natural resources and allowing commerce to con
tinue thriving. Like it or not, trash is a legal com
modity that can be traded between the states. And
like it or not, development must be allowed in areas
dominated or even speckled by nontidal wetlands.

The recent nontidal wetland protection legis
lation was just such an exercise in compromise.
It  was  one  where  credible  research,  committed
advocates,  and vocal  public  opinion forced both
debate  and  resolution  on  a  complex  issue  in  a
single legislative session.

And  the  result  was  the  successful  passage
of  legislation  that  one  newspaper  described  as
"quite  possibly  the single  most  far-reaching and
farsighted accomplishment of this year's General
Assembly session."

Nontidal Wetlands Protection:
The What and The Why
So just what are nontidal wetlands, and why are
they important?

A wetland is an area of land that is sufficient
ly flooded or saturated by water so that it sustains
vegetation that typically survives in such wet soil.
This is the commonly accepted lay explanation; it
is  more  scientifically  and  technically  defined  in
federal and state laws and regulations.

Swamps, bogs, and marshes are the kinds of
nontidal  wetlands that  should immediately  come
to mind for most folks. But there also are "isolated
wetlands," those areas on our landscape that may
be saturated for only parts of the year but which
provide significant  ecological  function and value.
To  understand  isolated  wetlands,  picture  those
often-squishy  areas  that  may  be  only  a  stone's
throw from a farm pond, riverbank, or intermittent
stream.

Much of the General  Assembly's debate did
indeed center on the function and value of nonti
dal wetlands. What is there to value, some would
ask, in a smelly, mosquito-infested tract of land?
How can a piece of land be considered a wetland
when it may be dry for as much of the year as it is
wet? And who is to say that a wetland's ecological
value  outweighs  its  potential  economic  value?
These are legitimate questions.

The myth that wetlands are mosquito-infested,
good-for-nothing  pits  is  just  that—a  myth.
Educating legislators  on the merits  of  a  bill  that

may  fly  in  the  face  of  long-held,  commonly
accepted though mythical notions is often as easy
as teaching old dogs new tricks. With legislators,
such is usually more than half the battle, regard
less of the issue. And the more complex the issue,
the less likely it is that legislators faced with more
than 3,000 bills  in  a  45-  or  60-day  session  will
have significant time to devote to it.

It  is  undisputed  that  nontidal  wetlands
control  floodwater  during  storms,  trap  run-off
pollutants before they invade creeks and rivers,
help  stabilize  shorelines,  and  offer  breeding
habitats  for  wildlife.

These inherently valuable resources that do so
much to protect water quality and habitat are to be
found  in  every  part  of  Virginia,  though  their
greatest  concentration  is  obviously  in  low-lying
Tidewater.  The  Virginia  Institute  of  Marine
Science, widely acknowledged as home to some"
of  the  state's  best  wetland  scientists,  indicates
that  there  are  1,075,000  total  acres  of  nontidal
wetlands currently mapped in the state.

In  Southeastern  Virginia,  there  are  some
358,000  acres  of  nontidal  wetlands;  on  the
Eastern Shore, there are approximately 276,000
acres;  in  the  Piedmont  and  Shenandoah  Valley
areas,  there  are  about  83,000  acres;  Central
Virginia  has  some 232,000  acres;  the  Northern
Neck  and  Northeastern  Virginia  have  about
69,000 acres; and in Southwestern Virginia, there
are roughly 58,000 acres.

But whether one is talking about this or that
part  of  the  state,  whether  flat,  mountainous,  or
rolling, one of the primary concerns raised by leg
islators around the state is the impact a wetland
protection  program  would  have  on  economic
development.

How wet is wet and how dry is dry—in effect,
what defines a wetland—is where the debate over
nontidal wetland regulations has been raging for
years, mostly on the federal level. But it also was
front and center in the 2000 General Assembly.

The commonly accepted legal definition of a
wetland has not been changed. It still hinges on a
certain level of saturation that sustains vegetation
typically suited for wet conditions.

However,  delineating  a  wetland—defining  a
parcel's wetland boundaries, where it all starts and
where it  all  stops—gets into a lot more scientific
and  technical  nitty-gritty.

A crucial  three-part  test  set  by the National
Academy of Sciences is used to delineate a wet
land. First, there must wetland hydrology, defined
as flooding or saturation within 12 inches of the
ground surface for 12.5 per cent of  the growing
season. Second, there must be the presence of wet
land plants that live in such saturated conditions.
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And third,  there  must  be  hydric  soil,  that  which
becomes anaerobic due to the presence of water.

In addition to the characteristics of a wetland,
all three elements of the delineation test must be
met before a parcel can be defined as a wetland and
its boundaries set. If only one or two parts of the
delineation  test  are  satisfied,  then  it  cannot  be
considered a wetland.

It  is  easy for  very skilled,  high-dollar  lobby
ists—with  their  own  very  skilled,  high-dollar
scientists—to get lost in the scientific and techni
cal debate that even the most attuned Virginians
will never hear. And rightly or wrongly, by design
or not, it is the minutiae of public policy that can
grind down debate and bring it to a halt.

The participants did not allow that to happen
in  this  debate.  Instead,  they focused on striking
the all-important  balance between environmental
protection and economic development: ecological
versus commercial value.

Never has it been intended or even suggested—
and nor is it the case—that the mere presence of
nontidal  wetlands  should  stop  development.
Proposing  this  simply  would  not  be  in  the  best
economic interests of Virginia.

It also is not in the best economic or environ
mental interests of the state to allow an unmitigat
ed destruction of these valuable natural resources.
After all, water quality is the least that is at stake.
Where  development  must  occur  in  a  wetland—
and, yes, we must be realistic enough to know that
development must occur in wetland areas—there
should be reasonable measures in place to compen
sate for the damage.

And  this  is  where  the  legislative  process
begins.

Nature and Money: The Process,
The Proposal, The Program

The process can be a nasty one. A submitted
proposal  is  where  all  the  give-and-take  begins.
And  a  mutually  agreeable  solution  is  (hopefully)
where it all ends.

In the case of the nontidal wetland legislation
introduced  in  the  2000  session  of  the  General
Assembly, the process was indeed contentious, the
proposal received significant debate that produced
many  constructive  revisions,  and  in  the  end  a
defined protection program emerged that, for the
most part, won the general support of all involved
stakeholders.

It all began when the federal courts issued two
rulings  that  threw into  a  tizzy  federal  regulators'
authority to oversee nontidal wetland impacts. One,
United States v. Wilson (4th Circuit, 1997), called
into question the U.S. Army Corps of  Engineers'

ability to regulate impacts to isolated wetlands. The
other,  National  Mining  Association  v.  U.S.  Army
Corps of Engineers (District  of Columbia Circuit,
1998), questioned the Corps' authority to regulate
the hotly-debated construction technique know as
"Tulloch  ditching,"  where  wetlands  are  ditched,
drained, dried out, and developed.

In roughly a year's time from the 1998 feder
al appeals court ruling on Tulloch ditching, some
9,000 acres of nontidal wetlands were ditched or
scheduled  to  be  ditched—with  no  more  legal
requirement  to  replace  them—far  outpacing  the
normal 2,500 acres or so lost each year, despite
best replacement efforts.

And that's when the screams of public outrage
began echoing off the walls of the State Capitol.
That's  when  the  governor  and  the  legislature
began to take notice.  And that's when solutions
began to be developed.

Since 1987, it  has been the stated policy of
Virginia to achieve in the near-term no net-loss of
nontidal  wetlands,  with  a  very  long-term goal  of
achieving an actual net gain in nontidal wetlands.
Each governor since that time has endorsed this
strategic policy.

With  that  policy  as  a  base,  and  with  the
on-going public  outcry  over  Tulloch ditching,  the
governor  appointed  a  broad-based  panel  of
environmentalists  and  conservationists,  farmers
and foresters, scientists, local government repre
sentatives, and economic development experts to
review options.

Their September 1999 recommendations pro
duced great debate, stirring strong feelings among
many stakeholders. And by the time the January
2000 legislative session began, lines had been drawn
in the sand, sides had been chosen, and the stubborn
on all sides seemed to ensure that the debate was
effectively over before it began.

But  committed  advocates  who  believed
heartily that there could truly be a mutually agree
able solution that would address the concerns of
both  environmentalists  and  developers  never  let
the debate die.

Compromise is,  of  course,  the name of  the
political  game. At the end of the day, legislators
knew  that  for  any  proposal  to  be  successfully
adopted,  there had to  be a  sign-off  to  it  by  the
politically influential — encompassing grass-roots
environmental  and  business  activists  who  were
far-flung  from  Richmond  as  well  as  the  closer
at-hand, everyday players.

Further,  few  legislators  wanted  to  leave
Richmond  without  sufficiently  addressing  the
Tulloch ditching issue responsible for the greatest
public  environmental  uprising  since  Giuliani's
trash floated up Gilmore's rivers.

Court rulings
raised questions
about wetlands.
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In the end, the compromise proposal set forth
the  following:
• A streamlined, fast-track 45-day General

Permit for projects having an impact on a half-
acre or less of wetlands. This, according to the
U.S. Army Corps of Engineers, will account for
at least 70 percent of all wetland impacts in the
state, which the Corps previously permitted
themselves. This provision is good for both
business and the environment.

• A streamlined, fast-track, 45-day General
Permit for roads, mining, and public utility
projects. This also is good for both business
and the environment.

• Agreed-upon, definitive time frames for state

agency reviews that provide for a prompt pro
cessing of permit applications. These set time
frames mean that state agencies cannot drag out
permit reviews. Because time is money, this
provision is especially good for business.

• Extended terms of a permit to accommodate

larger, more complex construction projects,
those with lives longer than five years (the
current permit term). This is good for the
business community.

•  Exemptions for on-going farming and forestry
activities, as well as run-of-the-mill homeowner
gardening impacts. These exemptions are nec
essary to help sustain Virginia's $37 billion
agricultural and forestry industries.

• A variety of options for replacing or mitigating
nontidal wetland losses. Flexibility is almost
always a good thing.

• A consistent and predictable state wetland
delineation process. Such consistency and
predictability will greatly enhance developers'
ability to plan their projects, especially
long-term ones.

But perhaps the greatest feature of the leg
islation—especially  for  those  in  the  business
community—is that it sets Virginia on course to
obtain  from the U.S.  Army Corps of  Engineers
the  lead  oversight  responsibility  for  the  vast
majority of wetland impacts.

That  means  for  the  first  time—ever—
Virginia  will  be  in  charge  of  its  own  nontidal
wetlands. No longer will the federal government
be  in  charge  of  these  natural  resources.  No
longer will  developers have to tangle with both
state and federal regulators on the vast majority
of  projects that  impact  wetlands.  No longer will
there  be duplicative  processes for  bureaucratic
approval  of  most  wetland  impacts.  Indeed,
where  a  similar  approach  has  been  taken  in
Maryland,  only  one  percent  of  all  wetland
impacts  requires  ful l  review  b  - id
federal agencies.

Virginia is now on equal footing in terms of
wetland  protections  with  Maryland  and
Pennsylvania,  our  primary  partners  on  the
Chesapeake Bay Commission. And we also are
now  fulfilling  a  long-held  commitment  to  pro
tect wetlands and ultimately achieve a net-gain
of these natural resources.

Virginians care about their renowned natu
ral  resources.  Virginians  care  about  economic
development.  And  Virginians  believe  that  rea
sonable policymakers can strike a fair balance. 9
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