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Protecting Virginia's
Natural Resource
A GREATER ROLE FOR THE COMMONWEALTH

Mary Sue Terry

Government & industry
must work together

to operate a system that will
safeguard our environment

& still allow companies
to make a profit.

The author is Attorney General of Virginia.

Selma, Virginia isn't the sort of place that ordi
narily makes headlines. The small community near
Covington, where a few dozen families make their
homesbetween the Jackson River and the surrounding
mountains, is rural, tranquil, and traditional.

But when garbage-soaked runoff from a
controversial landfill began to kill fish in the river,
and to flow through the
cemetery at the generations
old Oakland Presbyterian
Church, residents raised their
voices in protest. And across
Virginia, Selma and the Kim
Stan landfill soon became
household words.

Even in teeming Hampton Roads, Thimble
Shoals is a place known primarily to mariners: a
treacherous piece of shallow water between the
Peninsula and Norfolk's Ocean View section, within
sight of the Hampton Roads Bridge-Tunnel.

But Thimble Shoals became familiar to us all
on July 1 when the Neptune June and the freighter
Columbus America, their masters coping with small
boat traffic in a blinding rainstorm, collided in a

grinding crash that sent 30,000 gallons of fuel oil
streaming into the mouth of the Chesapeake Bay.

It was news not just in Tidewater, but in
Washington and New York City as well.

Whether it occurs in isolated regions or in
our media-saturated metropolitan areas, pollution
is in the news these days.

The fragility of our natural environment is
occupyinga new and higher place inourconsciousness.

And governmental action is
beginning to reflect that new
public attention.

Regulatory Enforcement
Increased

Over the past six years, the
Commonwealth has beefed

up its efforts to protect the environment. Inspec
tion and enforcement staff responsible for air and
water pollution control have been increased sig
nificantly. A new agency, the Department of Waste
Management, was formed to oversee the disposal
of solid and hazardous wastes, including nuclear
waste, and to clean up existing hazards. A com
mitment to clean up the Chesapeake Bay, begun
in 1984, has grown to include an agreement among.*.* Q *• !!!! ~ The University of Virginia News Letter is published by the Center for Public Service, 20151vyRoad, Charlottesville, Virginia 22003-1195. (804) 924-3396; TDD (804) 982-HEAR
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The enforcement
climate in Virginia
has one consistent
theme: those who
violate Virginia's
environmental
protection laws
will face the
consequences.
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• the states of the Bays watershed
• and the establishment of the
• Commonwealth's Chesapeake Bay
• Local Assistance Department to
• .IDonitor land use and develop-
• ment in the Virginia portion of
• that watershed. Despite signifi-
• cant budget difficulties, Gover-
• nor Wilder has indicated that his
• administration will continue ef-
• forts to protect and improve the
• environment.

The Attorney General's
• Office has made a substantial

commitment to environmental
• eRtgf~me-Rt. We have increased
• the number of attorney hours

devoted to the Commonwealth's
• major environmental agencies by
• 83 percent in the past year, with-
• out the addition of any new at-
• torneys. And we will be adding
• new attorney resources to this effort
• during the 1990-92 biennium.

My office will continue to
• work closely with state regulatory
• agencies to enforce the Com-
• monwealth's environmental laws,
• to help interpret the regulations,
• and to implement the policies
• established by the General As-
• sembly. Above all, Virginia's
• environment must be preserved
• and protected.

The enforcement climate in
• Virginia has one consistent theme:
• those who violate Virginia's en-
• vironmental protection laws will
• face the consequences. Two re-
• centexamples - Kim-Stan landfill
• and Avtex Fibers - illustratethe
• Commonwealth's resolve.

• Kim-Stan Landfill
• This 48-acre landfill lies just 300
• yards from Selma. It was origi-
• nally scheduled to be phased out
• in 1988, but was sold to new owners
• in September 1988 and soon be-
• gan to accept out-of-state garbage.
• As an existing landfill, Kim-Stan
• was not required to meet newer,
• stricter state regulations now in
• effect. For example, it was not
• required to have a double liner
• to contain leachate - a liquid,

sometimes called "garbage soup,"
that is formed as rainwater seeps
through solid waste.

Leachate from the landfill
was a serious problem when this
case first came to the Attorney
General's Office in June 1989 for
state enforcement. But the own
ers filed a federal suit to prevent
the State Water Control Board and
the Department of Waste Man
agement from taking state en
forcement action.

The dedicated lawyers in my
office ultimately won that law
suit. But in the intervening months,
the situation at Kim-Stan dete
riorated from bad to intolerable.

In May 1990, after the fed
eral court finally dismissed the
company's lawsuit and lifted the
injunction preventing state en
forcement action, my office sought
a preliminary injunction on be
half of the Department of Waste
Management to shut down the
landfill. We noted that, since
December 19, 1989, Kim-Stan had
deposited an enormous volume
of waste in a drainage ditch, cre
ating a new source of leachate;
removed water sampling equip
ment intended to monitor pollution
at the site; removed a manhole
designed to collect leachate, without
constructingan alternative leachate
removal device; and lost its liability
insurance, leaving Kim-Stan
without the required proof of fi
nancial responsibility for any
damage it might cause. These
developments indicated that Kim
Stan was unable or unwilling to
operate the landfill in accordance
with state laws and regulations.

On May 10, 1990 Circuit
Court Judge Duncan Byrd ordered
the Kim-Stan landfill closed and
directed its owners to take im
mediate steps to stem the flow of
polluted runoff. But since then,
Kim-Stan's owners have complied
with only one of the judge's di
rectives: to shut down its opera
tion. Kim-Stan's managers have
said repeatedly that the company

is broke and cannot afford to do
what the state wants it to do to
properly close the landfill.

On July 12, 1990 Judge Byrd
found Kim-Stan in contempt of
court for failing to clean up its
closed landfill. But he said that
imposing fines on the company
would be fruitless at this time
because of the company's finan
cial condition.

The court fight over Kim
Stan taught the statea painful lesson
about our scope of authority in
dealing with polluting landfills,
and pointed up the need for re
form of Virginia's statutes and
regulations. Senate bills 464 and
465 (described below), which were
proposed by my Office and en
acted by the 1990 General As
sembly, were aimed directly at
situations such as Kim-Stan. They
will make it considerably easier
in the future to shut down landfills
for violating state pollution
standards.

Viewed in a larger pers
pective, Kim-Stan also pointed up
how the development of public
policy regarding waste disposal
inevitablyinvolves a clashofvalues.
On the one side are citizens and
homeowners who are justifiably
angry, resentful, and concerned.
Who can blame them for not
wanting a garbage dump in their
backyards? On the other side is
a society that generates almost four
pounds of solid waste for every
man, woman, and child in Vir
ginia - every single day - and
that needs safe and effective ways
of handling that waste. Solid waste
businesses and local governments
are working to meet that need.
Some are doing a good job of it;
others, frankly, are not. The
challe~ge of dealing with solid
waste disposal is an issue that will
be with us for years to come.

Avtex Fibers
This rayon-fiber plant in Front
Royal had a long history of en
vironmental and worker safety
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Table 1
landmarks in Virginia's Environmental Enforcement, 1986-90

• The manager of a casket hard
ware company was convicted
of dumping plating waste
containing cyanide down a
storm drain.

.Achieved $17.77 million consent decree in Avtex settlement.

• Resolved two of the first four Virginia "Superfund" cleanup sites.

• Sponsored the first Environmental Enforcement Conference for Virginia's
environmental protection agencies.

• Obtained jail and civil penalties against private waterworks operator for violation
of Virginia's safe drinking water requirements.
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In other environmental
matters over the past four years,
my office has achieved a number
of "firsts," which are highlighted
in Table 1.

Virginia's statutory framework
makes the Office of the Attorney
General the single source of legal
advice for state agencies on all civil
matters, including environmen
tal enforcement. So by being on
the front lines, we learned first
hand where our laws were strong,
and where they were not.

Despite some recent ad
vances in environmentallegisla
tion in Virginia, it became clear
to me as attorney general that there
were still significant gaps. The laws
onthe books were not fully meeting
the needs of a society whose
technological advances create ever
greater risks of environmental
harm.

My office proposed three
significant pieces of environmental
legislation to the 1990 General
Assembly. The General Assembly
took our legislative proposals and
produced strong measures that
enhance state agencies' enforcement
powers and stiffen punishment

Legislative Initiatives Enacted

• The president of another
companybecame the first person
to serve jail time for violating
the state's hazardous waste laws.
He had dumped 10 drums of
waste malathion, a pesticide,
into the Appomatox River. He
and his company also paid
$150,000 to the Commonwealth
for reimbursement of response
costs, civil penalties, and re
placement of fish killed.

During the first several years of
the hazardous waste program in
Virginia in the late 1980s, state
agencies tended to rely primarily
on administrative remedies in
dealing with those who violated
the Commonwealth's environ
mental protection statutes. But
recently there has been a shift
toward a greater reliance on
criminal enforcement.

My office's Natural Re
sources Section periodically is asked
to assist local commonwealth's
attorneys, who are primarily re
sponsible for criminal enforcement
of Virginia's environmental laws.
Within the past two years, for
example, we helped local prose
cutors obtain two successful
prosecutions for violation of the
state's hazardous waste laws:

Shift Toward Criminal Enforcement
of Hazardous Waste Laws

previously ordered by any Virginia
court. The company also was
required to abate its pollution of
the Shenandoah River and to set
aside funds for plant repairs and
equipment to protect its workers
and assure compliance with en
vironmental requirements. After
repeatedly failing to abide by the
terms of the settlement, the plant
was shut down.

violations; it had been labeled the
second worst polluter in the nation.
The plant posed such an econo~ic

and environmental threat to the
locality, to the people who live
and work there, and to the Com
monwealth that four state agencies
and one federal agency were
engaged in compliance efforts.

It was clear to me that the
serious environmental problems
at Avtex were many-faceted. We
recognized that, if left uncoordi
nated, the agencies' enforcement
efforts might lead to conflicting
and mutually exclusive decisions
that could prevent anyone of the
agencies from achieving its ob
jectives. Moreover, none of the
agencies had a mandate to con
sider the economic impact of its
actions either on the Common
wealth or the workers at the plant.

The task fell to our office
to bring the competing legal and
policy issues to the governor for
resolution. Once the policy choice
was made to put worker safety
first, the environment second, and
the continued viability of the
company third, my office initiated
the legal actions necessary to
implement that policy decision in
a sensible and orderly way.

The result: two decrees,
negotiated in tandem, imposing
larger civil penalties for water
violations than were ever
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• Oil-discharge contingency plans are required for facilities and tank vessels.
(Va. Code § 62.1-44.34:15)

• Financial responsibility is required for tank vessels in the amount of $500
per gross ton. (Va. Code § 62.1-44.34:16)

• Defenses are act of God; act of war; willful act or omission of third party who
is not an employee of operator.

• Limits on recovery C'caps") are the greater of either the amount of financial
responsibility or $10,000,000.

spill could be sued for damages
up to the new statutory limit of
$10 million. In addition, they will
f2.ce responsibility for all costs,
without limit, of containment,
cleanup, and restoration of the
environment to the extent resto
ration is possible.

If Virginia had followed the
suggestion of some oil industry
representatives and waited for a
new federal oil spill law - which
General Assembly members were

• Liability to the Commonwealth or political subdivision includes:
• all costs of investigation, containment, and cleanup, and restoration of

the environment to the extent possible (no defenses/no caps)
• all property damage (defenses/caps)
·Ioss of tax or other revenues and for compensation for loss of natural

resou rces that can not be restored (defenses/caps)
• attorneys' fees and costs.

• Liabil ity to any person includes:
• personal injury, property damage, loss of income, and loss of the means

of producing income (defenses/caps)
• attorneys' fees and costs.

Table 2
Major Provisions of Senate Bill 411 (1990)

• No caps on recovery allowed if:
• discharge caused by gross negl igence or willful misconduct. or by violation

of safety or operation regulations
• failure to report discharge or to cooperate in or effect containment and

cleanup. (Va. Code § 62.1-44.34:18).

waters. At the same time, how
ever, it avoids imposingan onerous
burden on oil shippers, and thus
maintains the competitiveness of
Virginia's ports and the Com
monwealth's favorable business
climate.

Obviously, the timeliness of
the legislation was highlighted by
the Hampton Roads collision of
the Neptune June with the
freighter Columbus America. Those
responsible for the collision and

• No defenses allowed if:
• failure or refusal to report discharge
·failure or refusal to cooperate in, or to effect. containment or cleanup.

• for violations. As a result, the
• climateofenvironmental protection
• inVirginia is becomingeven stricter.

• 1 Senate Bill 411 (1990) amended Va.
• Code § 62.1-44.11; added §§ 62.1-
• 44.34:14 through 62.1-44.34:23 and
• repealed §§ 62.1-44.34:1 through 62.1-
• 44:6 and 62.1-195.

• Oil spills
• The recent ship collision in
• Hampton Roads, the Exxon Val-
• dez incident in Alaska, and other
• tanker accidents off the Texas and
• New Jersey coasts are chilling
• reminders of the vulnerability of
• our natural resources.

To protect Virginia's waters
• from the impact of oil spills, my
• office proposed, Senator Joseph
• V. Gartlan (0 - Fairfax) patroned,
• and the 1990 General Assembly
• enacted Senate Bill 411.1 The
• legislation took effect on July 1,
• 1990 - hours, ironically, before
• the two ships collided in Hampton

Roads.
In broad terms, the statute

• addresses oil spill prevention; oil
• spill response and containment;

and civiI and criminal sanctions
• for failure to comply with the law.
• The legislation requires oil spill
• contingency plans and evidence
• of oil shippers' "financial re-
• sponsibility" to pay for damages
• caused by a spill. It also imposes
• new liability upon the spiller for
• the costs and damages associated
• with a spill. Table 2 lists the major
• provisions of this statute.

The comprehensive ap-
• proach ofSenate Bill 411 is intended
• to avoid the type of environmental
• catastrophe that occurred with the
• Exxon Valdez in Alaska. Accord-
• ing to Joseph H. Maroon, Virginia
• Executive director of the Chesa-
• peake Bay Foundation, the leg-
• islation will "Valdez-proof" the Bay.
• The statute seeks to protect, to the
• greatest extent possible, the eco-
• logical integrity, productivity, and
• beneficial uses of the Chesapeake
• Bay system and Virginia's coastal

4

The 1990 statutes
are grounded
in the conviction
that proper
environmental
management
is good business
for everyone.



Table 3
Major Provisions of Senate Bill 464 (1990)

• Law changed to require all applicants for a new solid waste management
facility permit to disclose the business experience, fi nancial holdings, environmental
compliance history, criminal record, and current permits of the applicant
and all key personnel. (Va. Code § 10.1-1408.1.B.2)

• Director of Department of Waste Management authorized to conduct criminal
records checks on key personnel of a permit applicant. (Va. Code § 10.1
1405.0)

• Director given new authority to include recordkeeping ,testing, and reporting
requirements in permi S, to ensure that local governments are kept informed
about the nature and quantity of waste being disposed of in their jurisdictions.
Director required to review all permits at least once every 10 years. (Va.
Code § 10.1-1408.1.E)

• Language added making it clear that there is no right to operate a solid
waste management facility in Virginia. Transfers of permits prohibited except
in accordance with Board regulations. (Va. Code § 10.1-1408.1.F)

• Statute amended to make clear that apermit may be revoked for noncompliance
with environmental requirements even where there is no showing of harm.
(Va. Code § 10.1-1409.A)

This legislation provides
for water discharge permits to
be issued for fixed terms not to
exceed ten years. These permits
may be revoked for: violations of
environmental protection statutes,
regulations, or administrative or
judicial orders; misrepresentation
of or failure to disclose material
facts in the application for a permit;
endangerment of human health;
or a material change in the basis
on which the permit was issued.

The legislation gives the State
Water Control Board new power
to act in situations presenting an
"imminent and substantial dan
ger." It allows the board to or
der an owner to cease any discharge
immediately, and provides steps
to compel compliance through a
mandatory injunction. And it
increases penalties for water
pollution, as noted in Table 5.

Public-Private Cooperation:
A Key to Long-Term Solutions

JULY/AUGUST 1990

• New procedures established for summary suspension of apermit under the
director's existing emergency order authority. (Va. Code § 10.1-1409.B)

told would be signed by Earth Day
1990, but which has not yet been
enacted by Congress - Virginia's
citizens would still be with vir
tually no means to recover for
economic losses and damages to
natural resources caused by this
spill.

Landfills
To provide increased regulation
of waste management activities,
Senator Dudley J. Emick, Jr. (D
Botetourt) patroned, and the 1990
General Assembly enacted, leg
islation proposed by my office.
Senate Bill 464 adds new
requirements for landfill operators
and gives the Virginia Department

2 Senate Bill 464 (1990) amended Va.
Code §§ 10.1-1400, 10.1-1402,10.1-1405,
10.1-1406,10.1-1408, 10.1-1409 and 10.1
1455.

of Waste Management expanded
authority to closedown improperly
operated landfills. 2 Table 3

summarizes the major provi
sions of S.B. 464, while Table 4
summarizes how this new leg
islation strengthens the Virginia
Waste Management Act.

Discharges of Pollutants into
State Waters
Senate Bill 465, which also was
proposed by my office and pa
troned by Senator Emick,
strengthens Virginia law by making
it unla wful for any person to
discharge pollutants into state
waters except in compliance with
a permit.3

3 Senate Bill 465 (1990) amended Va.
Code §§ 62.1-44.3,62.1-44.5,62.1-44.15,
62.1-44.23 and 62.1-44.32, relating to
discharges into state waters.

The 1990 statutes governing oil
spills, landfills, and pollutant
discharges into Virginia's waters
reflect a trend toward greater
environmental a wareness and
protection in Virginia. These
changes are grounded in the
conviction that proper environ
mental management is good
business for everyone.

The General Assembly has
demonstrated significant en
vironmental awareness and a
substantial commitment to protect
Virginia's natural resources. In 1986
the Department of Waste Man
agement came into being. In 1988
the General Assembly enacted the
Chesapeake Bay Preservation Act.
The 1989 General Assembly
authorized the Waste Management
Board to establish requirements
for local and regional solid waste
management plans that would
achieve a recycling rate of10 percent
by 1991, 15 percent by 1993, and

-5
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25 percent by 1995.4 In addition,
the General Assembly has urged
localities to consider privatization
of waste disposal services, and it
has adopted resolutions encour
aging state agencies to recycle and
establishing a price preference for
recycled paper.

The legislative leadership
we have seen on the part of the
General Assembly is encouraging,
but we cannot rely solely on that

4 House Bill 1743 (1989), patroned by
Delegate Ford C. Quillen, rewrote Va.
Code § 10.1-1411 to provide the stated
recycling rates.

leadership and on a "trickle down"
theory of public policy as regards
the environment. Citizens at all
levels need to be brought into the
discussions and the planning
process so that we as a Com
monwealth can fashion an effective
environmental policy. For ex
ample, local communities need to
be involved in the decisions to locate
waste disposal sites. Not only is
this good public policy, but in
Virginia it is also now the law.

Cooperation between busi
ness and government is vital to
our economic development and

to our search for environmental
solutions. Government and in
dustry must work together to
operate a system that will safeguard
our environment and still allow
companies to make a profit.
Together, we should be taking steps
to understand better and to resolve
environmental problems - and
more specifically, to determine
where industrys technical expertise
can be put to better use in for
mulating and implementing
solutions to those problems.

By working together with
citizens and localities, industry can

Table 4
Strengthened Sanctions in the Virginia Waste Management Act under Senate Bill 464 (1990)

Old Law New Law

Maximum civil penalty $10,000 $25,000

Criminal sanctions for knowing violations
involving transportation, treatment, storage,
or disposal of hazardous waste felony: felony:

1year in prison, 1to 5years in prison and/or
or 12 months in fine of up to $25,000
jail and/or fine of
up to $10,000

Criminal sanctions for uknowing endangerment"
(knowing violation, as above, with the knowledge
that the violation places another person in immini
nent danger of death or serious bodily injury)

individuals none 2to 15 years in prison, and/or
fine of up to $250,000

corporations none fine of up to $1,000,000, or 3times
any economic benefit realized from
the offense

subsequent convictions none maximum fine and imprisonment
doubled
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help mesh the legitimate interests
ofprivate enterprise with significant
and equally legitimate public policy
concerns. Representatives of
industry and government need to
come to grips openly and honestly
with the trade-offs in values and
public policy priorities surrounding
environmental issues - especially
where environmental concerns
impact economic development.

Our experience in the
regulatory process and in the
General Assembly has convinced
me that, if ever an issue were

esigned for consensus-bui ding,

it is the interaction between the
environment and the economy.
Today, there is a shared under
standing among the public and
private sectors that proper envi
ronmental management is good
business - for everyone. There
is general agreement that profits
should not take precedence over
the public health or the protec
tion of our natural resources.

Virginia is unusually rich
in natural resources that enhance
both our economy and the quality
of our life. My office takes an
aggressive role in enforcing the

laws that protect those resources.
Virginia's public policy is clear:
violations of the Commonwealth's
environmental protection laws will
not be tolerated.

The challenge that confronts
us can be summed up simply,
although meeting it will not be
easy. That challenge is to develop
a legal and regulatory foundation
for a workable and acceptable
balance between environmental
and economic concerns - a bal
ance that will serve Virginia in
the 21st century and beyond. 0
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• If ever an issue
• were designed for
• consensus-building,

it is the interaction
• between the
• environment
• & the economy.

Table 5
Strengthened Sanctions in Virginia's State Water Control law under Senate Bill 465 (1990)

Old Law New Law

Maximum civil penalty $10,000 $25,000

Criminal sanctions for willful or negligent fine of $1 00 misdemeanor:
violation to $25,000 up to 12 months in jail and/or a

fine of $2,500 to $25,000

Criminal sanctions for knowing violations none felony:
1to 3years in prison, or up to
12 months in jail and/or afine
of $5,000 to $50,000

Criminal sanctions for corporate defendants none minimum fines of $2,500 and $5,000
provided for above increased to
$10\000

Criminal sanctions for llknowing endangerment"
(knowing violation, as above, with the knowledge
that the violation places another person in immini
nent danger of death or serious bodily injury)

individuals none 2to 15 years in prison, and/or
fi ne of up to $250,000

corporations none fine of up to $1,000,000, or 3 times
any economic benefit realized from
the offense

subsequent convictions none maximum fine and imprisonment
doubled
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